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IN THE UTAH COURT OF APPEALS
ANNABELLE COZZENS,
Case No, 880166-CA

Plaintiff and Respondent,
vs.
AGNES AND LISA GELLERT,
Defendants and Appellants

BRIEF OF RESPONDENT, ANNABELLE COZZENS
JURISDICTION OF THIS COURT AND NATURE OF PROCEEDINGS BELOW
Plaintiff brought her action below to recover from defendants the deposit, the unearned rent and costs arising from the
premature termination of a lease and constructive eviction of
plaintiff from premises owned by defendants*
STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Whether the lease entered into by the parties on October

7, 1987 came to an end on January 24, 1988 after defendants
demanded that plaintiff enter into a new lease with new terms and
conditions, asked plaintiff for her parking permit, advised
plaintiff that if she "thought she could find a better place to
live-do it" and demanded her key to the premises.

1

2.

Whether plaintiff

is entitled to a return of her

deposit, and the advance rentals paid where there has been a termination of the lease by actions of the parties or a constructive
eviction of the tenant by the landlord and actual surrender of
the premises by the tenant.
3.

Whether plaintiff is entitled to recover attorney fees,

provided in the agreement, for costs of defending this appeal.
CONSTITUTIONAL PROVISIONS, STATUTES
There are no constitutional provisions, statutes, ordinances, rules or regulations whose interpretation is determinative of this appeal.
STATEMENT OF THE CASE
This case was tried in the Small Claims division of the Circuit Court, Salt Lake Department on March 1, 1988.
Plaintiff

represented

sented by counsel.

herself and defendants were repre-

There were no legal memoranda submitted prior

to nor after the trial.
The Court took the matter under advisement and issued its
judgment awarding plaintiff $447.00 plus interest at 12 percent
from March 14, 1988, the date of the judgment.
STATEMENT OF FACTS
Plaintiff and defendants entered into a lease agreement for
a room in a house at 1403 Butler Ave., Salt Lake City, Utah on
October 7, 1987.

Said lease provided that utilities would be

provided by landlords-defendants.
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Plaintiff was absent from the premises during the Christmas
>cess and did not return to the premises until January 12, 1988.
On January 18, 1988 defendants demanded that plaintiff sign
new lease wherein defendant would be required to pay utilities
nd $6.00 per month for the house phone.
Plaintiff refused to sign the new lease and one of the
efendants told plaintiff to return her parking permit and that
f plaintiff thought she could find a better place to live to do
t, i.e., to move.
On January 24, plaintiff moved from the premises and defenants demanded the return of plaintiff's keys which were returned
o defendants.
Plaintiff requested the return of her deposit and the
>repaid rent for the period after January 24, 1988 which was
lever refunded.
SUMMARY OF ARGUMENT
Although the trial court did not use the magic words of
"termination of lease" or "constructive eviction" (see Williston
Dn Contracts § 1892) it is clear that the Court found that there
was a termination of the lease by the actions of the parties and
the Courts "conclusion of law" that "the landlord breached the
lease" is merely another way of saying that the lease was terminated by the actions of the defendants.
Where there is no lease the landlord is not entitled to rent
if the tenant has vacated the premises and makes no claim to the
premises.
3

The landlord should repay the rent collected by the landlord
for the period of time after the lease was terminated.
ARGUMENT
I
WHETHER DEFENDANTS' ACTIONS CONSTITUTE "A BREACH" AMOUNTING
TO A CONSTRUCTIVE EVICTION OR A MUTUAL TERMINATION OF THE LEASE
IS A QUESTION OF FACT WHICH IS NOT SUBJECT TO REVIEW UNLESS THERE
IS NO CREDIBLE EVIDENCE TO SUPPORT THE FINDING.
This Court and the Utah Supreme Court has stated many times
that the ruling of the trial court on factual matters must be
sustained where there is competent evidence to sustain such
ruling.

Centurion Corp. V. Fiberchem, Inc., 562 P. 2d 1252/ 1253

(Ut. 1977); In re Swan's Estate, 293 P. 2d 682 (Ut. 1956); Roy v.
Consol. Freightways, 289 P. 2d 682 (Ut.1955); Chatterly v. Omnico
Inc., 485 P. 2d 667 (Ut.1971); Dockstader v. Hy Walker, et. al.,
510 P. 2d 526,527 (Ut. 1973); Sweeney v. Happy Valley Inc., 417
P. 2d 126,130 (Ut. 1966); Colman v. Colman, 67 U.A.R. 7 (Ut. Ct.
of App. 1987) .
Although the testimony at this trial was not transcribed the
tape record is clear that the defendants were not satisfied with
their lease, that they demanded that the plaintiff enter into a
new lease and that when plaintiff refused they told her to move
somewhere else if she could find a better place.
Plaintiff had a lease and could have required defendants to
honor the lease.

However, plaintiff was willing to do as defen-

dants asked and moved to another location thus terminating the
lease by acquiescence in the request of defendants.
4

The fact is that the record contains credible evidence to
upport the trial court's finding that the lease was terminated
s a result of the landlord-defendants' actions or "breach" of
he lease in demanding a new lease, in demanding the return of a
arking permit, by requesting that plaintiff move if she could
ind a better place and demanding the return of her keys to the
remises.

It is also clear that plaintiff acquiesced in these

ctions and agreed to a termination of the lease as she sought no
lamages and took no action to enforce the lease terms when faced
dth the demands of defendants to sign a new lease or move.

II
DEFENDANTS ARE NOT ENTITLED TO RETAIN PLAINTIFFS MONEY WHICH
JAS PAID FOR RENTAL OF PREMISES WHICH WERE NOT AVAILABLE TO
PLAINTIFF.
Defendants urge the proposition that lease payments must be
paid for the term of the lease and may not be apportioned.
Plaintiff agrees that if the lease were continuing there would be
no basis for apportionment.
present in this case.

However that condition is not

The lease was terminated by the actions of

the parties or "breached" by defendants as the trial judge ruled.
It does not require citation of legal authorities to support
the judgment of the trial court that the money prepaid for rent
should be returned when the rental premises were not rented by
plaintiff.
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The funds deposited were demanded in accordance with the
written terms of the lease and should also be refunded as determined by the trial court.
Ill
ATTORNEY FEES ARE PROVIDED BY THE TERMS OF THE CONTRACT AND
SHOULD BE AWARDED TO THE PREVAILING PARTY, INCLUDING THE COSTS OF
THIS APPEAL.
Paragraph 18 of the "Lease Agreement" between the parties
provides as follows:

"Should either party default in any of the

terms and conditions hereof, the defaulting party shall pay and
discharge all costf Attorney's fees and other expenses that shall
arise from enforcing this agreement."
Although the parties mutually

terminated

the

lease on

January 24, 1988, this action and this appeal relate to payments
made prior to January 24, 1988.

The costs incurred in enforcing

the terms of the agreement as they relate to the payment of rents
and deposits and the return of such funds are included in the
contract provisions and should be enforced.
The provisions of the agreement regarding attorney fees are
applicable

and the case should be remanded to the trial court

for assessment of reasonable attorney fees incurred after the
judgment was entered.

6

CONCLUSION
The judgment of the trial court is correct# is supported by
redible evidence and should be affirmed and reasonable attorney
*es incurred in defending this appeal should be assessed.

Respectfully submitted this

>^ff— day of

(^u&^ 1988.

SPENCER & ANDERSON

Attorneys for Plaintiff-Respondent
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